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CHAPTER SO

An Act to amend The Mental Health Act
Assented to June 23rd. 1978
.MAJESTY, by and with the advice and consent of the
H ERLegislative
Assembly of the Province of Ontario, enacts as

follows:
t. Section 1 of The Mental Health A ct, being chapter 269 • of s.
1.
amended

the Revised Statutes of Ontario, 1970, is amended by adding
thereto the following clauses:
(ca) "involuntary

patient" means a person who is
detained in a psychiatric facility under a certificate
of involuntary admission or a certificate of renewal;

(fa) "mentally competent" means having the ability
to understand the subject-matter in respect of
which consent is requested and able to appreciate
the consequences of giving or withholding consent;

(ga) "nearest relative" means,

(i) the spouse who is of any age and mentally
competent, or
(ii) if none or if the spouse is not available, any
one of the children who has attained the age
of majority and is mentally competent, or
(iii) if none or if none is available, either of the
parents who is mentally competent or the
guardian, or
(iv) if none or if neither is available, any one of
the brothers or sisters who has attained the
age of majority and is mentally competent,
or
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(v) ii nmie or if none is available, any other of
tlw next of kin who has attained the age of
majority and is mentally compet ent;

(lia ) "out -pat1mt" means a person who is registered in

a psychiatric facility for observation or treatment
or both, but who is not admitted as a patient and
is not the subject of an application for assessment;

(ja) " prescribed" means prescribed by the regulations;
(la) " regional review board" means the review board
appointed under section 27 having jurisdiction in
respect of the psychiatric facility in which the
person in respect of whom a hearing is required is a
patient;
(ma) "restrain" means keep under control by the minimal
use of such force, mechanical means or chemicals
as is reasonable having regard to the physical and
mental condition of the patient.
B.la.
enacted

Effect of
Act on
rights and
privileges

s. B.

re-enacted

Application
for
psychiatric
asse$sment

2. The said Act is amended by adding thereto the following

section:
la. Nothing in this Act shall be deemed to affect the rights
or privileges of any person except as specifically set out in this
Act.

3. Section 8 of the said Act is repealed and the following substituted therefor:

8.-(1) Where a physician examines a person and has
reasonable cause to believe that the person,
(a ) has threatened or attempted or is threatening or
attempting to cause bodily harm to himself ;
(b) has behaved or is behaving violently towards another

person or has caused or is causing another person to
fear bodily harm from him; or
(c) has shown or is showing a lack of competence to
care for himself.
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and if in addition the physician is of the opinion that the
person is apparently suffering from mental disorder of a nature
or quality that likely will result in ,
(d ) serious bodily harm to the person;

(e) serious bodily harm to another person ; or
(j) imminent and serious physical impairment of the
person,

the physician may make application in the prescribed fo rm
for a psychiatric assessment of the person.
(2)
An application under subsection 1 shall set out clearlv
.
..that the physician who signs the application personally
examined the person who is the subject of the application
and made careful inquiry into all of the facts necessan· for
him to form his opinion as to the nature and quality of the
mental disorder of the person.
(3) A physician who signs an application under
tion 1,

1

Con t.entt~ or
app ica ion

<:ub~ec- Idem

(a) shall set out in the application the facts upon which
he formed his opinion as to the nature and quality
of the mental disorder;
(b) shall distinguish in the application between

the
facts observed bv him and the facts communicated
to him by other~ ; and

(c) shall note in the application the date on which he
examined the person who is the subject of the
a pplicati on.
(_4) ~n application under subsection I is not effective unless ~b~fl~a\?Jn
it is signed by the physician within seven day~ after he
examined the person who is the subject of the examination.
(5) An application under .subsection
1 is sufficient authorit\·
AuL hori~y or
.
.
.
: app1 1t:at10n
for seven days from and 1ncludtng the day on "·hich n io.
signed by the physician,
(a) to any person to take the person who is the subject
of the application in custody to a psychiatr ic
facility forthwith; and
(b) to detain the person who is the subj ect of the
application in a psychiatric facility and to restrain.
observe and examine him in the facilitv for not
more than 120 hours.
,

-Ll8

Ch:lp.

" ~ I

4.

.-,-...-1hh."ft•d

Just1
i! tlw
pt'-'l t'

t'
~

ntt>''tO'"

-p:i-vchLirl'l ·

so
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( I) Subsection I of section 9 of the said Act ts repealed and
the following su bstituted therefor :
(1 \ \\'here information upon oa th is brought before a
j11stice of the peace that a person within the limits of the
j 111isdictio11 of the justice,

.l..;~,·~.SIHt•nt

(a )

has threatened or a ttempted or is threatening or
attempting to cause bodily harm to himself;

(11) has brltavcd or is behaving violently towards another

p<'rson or has caused or is causing another person to
fear bodily harm from him ; or
(c) has shown or is showing a lack of competence to
care for himself,
and in addition based upon the information before him the
justice of the peace has reasonable cause to believe that the
person is apparently suffering from mental disorder of a
nature or quality that likely will result in,
(d) serious bodily harm to the person;
(e) serious bodily harm to another person; or

(/) imminent and serious physical impairment of the
person ,
the justice of the peace may issue his order in the prescribed
form for the assessment of the person by a physician.
s. 912

(2) Subsection 2 of the said section 9 is repealed.

s 914).

(3) Subsection 4 of t he said section 9 is repealed and the
following substituted therefor :

repeal en
re-enacted

Authority
of order

""- 10. 11. 12.
re-enacted

Action

by peace

officer

(4) An order under this section shall direct, and, for a
period not to exceed seven days from and including the day
that it is made, is sufficient authority for any constable or
other peace officer t o whom it is addressed to take the person
named or descr ibed t herein in custody forthwith to an appropriate place where he may be detained for assessment by a
physician.
5. Sections 10, 11 a nd 12 of the said Act are repealed and the
following substitut ed therefor :
10. \Vhere a const able or other peace officer observes a
person who acts in a manner that in a normal person wonk!
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be disorderly and has reasonable cause to believe that the
person,
(a) has threatened or attempted or is threatening or
attempting to cause bodily harm to himself;
(b) has behaved or is behaving violently towards another
person or has caused or is causing another person to
fear bodily harm from him; or
(c) has shown or is showing a lack of competence to

care for himself,
and in addition the constable or other peace officer is of the
opinion that the person is apparently suffering from mental
disorder of a nature or quality that likely will result in,
(d) serious bodily harm to the person;
(e) serious bodily harm to another person; or

(j) imminent and serious physical impairment of the
person,

and that it would be dangerous to proceed under section 9,
the constable or other peace officer may take the person in
custody to an appropriate place for assessment by a physician.
11. An assessment under section 9 or 10 shall be conducted ~~~g~~itric
by a physician forthwith after receipt of the person at the assessment
place of assessment and where practicable the place shall be
a psychiatric facility or other health facility.
12. Subject to subsection 3b of section 13, the attending
physician may change the status of an informal patient to
b y completmg
.
. h
.
.
that o f an involuntary
patient
an d fil.mg wit
the officer in charge a certificate of involuntary admission.

fn~~~:;:,eafrom
patie ntto
rnvo1untary
patient

13 n-3l.
6.-(1) Subsections 1 to 3 of section 13 of the said Act are s.
re-enacted

repealed and the following substituted therefor:

and examin( 1) The attending physician, after observing
.
.
ing a person who is the subject of an apphcat10n for assessment under section 8 or who is the subject of an order under
section 25,
(a) shall release the person from the psychiatric facility
if the attending physician is of the opinion that
the person is not in need of the treatment provided
in a psychiatric facility;

Dutydof
atten 1ng
physician

-UO
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(bl ,;hall admit the person as a n informal patient if the
attending physirian i,; of the opinion that the person
is ,.;11Jfrring from ment al d isorder of such a nature or
qualitv that thr person is in need of the treatment
provided in a psychiatric facility and is suitable for
admission as an in formal pa tient ; or
(!") shall admit the person as an involuntary patient by

completing and filing with the officer in charge a
certificate of involuntary admission if the attending
physician is of the opinion both that the person is
suffering from mental disorder of a nature or quality
that likely will result in ,
(i) serious bodily harm to the person,
(ii) serious bodily harm to another person. or
(iii) imminent and serious physical impairment
of the person ,
unless the person remains in the custody of a
psychiatric facility and that the person is not
suitable for admission as an informal patien t.
Physician
"''ho

completes
certificate

or

involuntar y
adml8"1o n

(2) The physician who completes a certificate of involuntary
admission pursuant to clause c of subsection 1 shall not be
the same physician who completed the application for
psychiatric assessment pursuant to section 8.

Release
of person
h\' offlc:er
ri barge

(3) The officer in charge shall release a person who is
the subject of an application for assessment under section
8 or who is the subject of an order under section 25 upon the
completion of 120 hours of detention in the psychiatric facility
unless the at ten ding physician has released the person, has
admitted t he person as an informal patient or has admitted
the person as an involuntary patient by completing and
filing with the officer in charge a certificate of involuntary
admission.

Authortty or

(3a) An involuntary patient may be detained, restrained,
observed and examined in a psychiatric facility,

Prt1ftcat.e

(a) for not more t han two weeks under a certificate

of involun tary admission; and
(b) for not more t han ,

(i) one additional month under a first certificate
of renewal ,
(ii) two additional months under a second certifica te of renewal. and
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(iii) three additional months under a third or
subsequent certificate of renewal,
that is completed and filed with the officer in charge by the
attending physician.
(3b) The attending physician shall not complete a certifi- conditions
·
l untary a d miss10n
· ·
precedenL
cate o f mvo
or a cert1'fi.catc o f rcnewaI Lo
making
f
h
.
.
o! ceI't1!lcaLe
.
d
h
.
h
.
un1ess, a f ter h e h as examine t e patient, e is o t e opm10n of involuntary
both,
~~g:rn~~t~ ~~
renewal

(a) that the patient is suffering from mental disorder
of a nature or quality that likely will result in,
(i) serious bodily harm to the patient,
(ii) serious bodily harm to another person, or
(iii) imminent and serious physical impairment
of the patient,
unless the patient remains m the custody of a
psychiatric facility; and

(b) that the patient is not suitable for admission or
continuation as an informal patient.
(2) The said section 13 is amended by adding thereto the
following subsection:

~·rii~nded

(6) Forthwith following completion and filing of a certi- ~rmtnaLion
ficate of involuntarv admission or of a certificate of renewal, gert~cate
the officer in charge or his delegate shall review the certi- 1Xiha~:~
fication documents to ascertain whether or not they have
been completed in compliance with the criteria outlined
in this Act and where, in his opinion, the documents are
not properly completed, the officer in charge shall so inform
the attending physician and, unless the person is re-examined
and released or admitted in accordance with subsections 1
and 2, the officer in charge shall release the person.
7. Subsection 1 of section 21 of the said Act, exclusive of the ~·~~~~iect

clauses, is repealed and the following substituted therefor :
(1) Where a person who is subject to detention is absent ~~~':i~~orizcd
without leave from a psychiatric facility, a constable or other
peace officer or any one appointed by the officer in charge may
return the person to the psychiatric facility or take the

-t32
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1wr"nn tu the psychiatric facility nearest to the place where

tlw

:'>

:.!.,."'l_

1·~· ''JHl('l1\d

\h•iit.l\1.\"

ll sonh"rt~d
pt·r~on

i.'l>rnln~

tnto

Ont.\1'10

pn~ou i~

apprehended.

H. Section 25 of the said Act 1s repealed and the following sub-.;t1tutC'd therefor:

25 \\'here the Minister has reasonable cause to believe
that there may come or be brought into Ontario a person
suffering from mental disorder of a nature or quality that
likely will result in,
(a) serious bodily harm to the person; or

(b) serious bodily harm to another person,
unless the person is placed in the custody of a psychiatric
facility, the ~Iinis ter by an order in the prescribed form
may authorize any one to take the person in custody to a
psychiatric facility and the order is authority to admit,
detain, restrain, observe and examine the person in the
psychiatric facility.
s. 25-0
enacied

9 . The said Act is amended by adding thereto the following
section:

Duty of

25a. A constable or other peace officer or any one who takes
a person in custody to a psychiatric facility shall remain at
the facility and retain custody of the person so taken until
the facility accepts the custody of the person.

26a.
enacted

1 O. The said Act is further amended by adding thereto the follow-

constable.
other peace
otficer or
other person

S.

Interpretation

ing section:

26a.-(1) In this section,
(a) "clinical record" means the clinical record compiled
in a psychiatric facility in respect of a patient,
and includes a part of a clinical record;
(b) "patient " includes former patient, out-patient, and
former out-patient.

Disciosore

(2) Except a" provided in s ubsections 3 and S, no person
shall disclose, transmit or examine a clinical record.

Idem

\3) The officer in charge and the attending physician in
the psychiatric facility in which a clinical record was prepared
may examine the clinical record and the officer in charge

<:>f clinical
record
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may disclose or transmit the clinical record to or permit the
examination of the clinical record by,
(a) where the patient has attained the age of majority
and is mentally competent, any person with the
consent of the patient;
(b) where the patient has not attained the age of
majority or is not mentally competent, any person
with the consent of the nearest relative of the
patient;

(c) any person employed in or on the staff of the
psychiatric facility for the purpose of assessing or
treating or assisting in assessing or treating the
patient;
(d) the chief executive officer of a health facility that is
currently involved in the direct health care of the
patient upon the written request of the chief executive officer to the officer in charge;
(e) with the consent of the patient or, \Vhere the patient
has not attained the age of majority or is not
mentally competent, with the consent of the nearest
relative of the patient or, where delay in obtaining
the consent of either of them would endanger the
life, a limb or a vital organ of the patient, without
the consent of either of them, a person currently
involved in the direct health care of the patient in a
health facility;

(j) a person for the purpose of research, academic
pursuits or the compilation of statistical data.
(4) Where a clinical record,
(a) is transmitted or copied for use outside the psychiatric
. purf ac1·1·1ty f or t h e purpose o f research , acad em!C
suits or the compilation of statistical data, the
officer in charge shall remove from the part of
the clinical record that is transmitted or from
the copy, as the case may be, the name of and any
means of identifying the patient; and
(b) is disclosed to or examined by a person for the
purpose of research, academic pursuits or the compilation of statistical data, the person shall not
disclose the name of or any means of identifying
the patient and shall not use or communicate the
information or material in the clinical record for
a purpose other than research, academic pursuits
or the compilation of statistical data.

Use of
material
in clinical
record for
research.
study or
statistics
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n1~'-'lllSUrt•
i)\lnl\lc\l\t t\)
~ubvo.:-rn·\

(5) Subject to subsections 6 and 7, the officer in charge
or a person designated in writing by the officer in charge shall
disrlosc, tr;tnsmit or permit the examination of a clinical
n•conl pursuant to a subpoena, order, direction, notice or
~imilar rcq11ir0ment in respect of a matter in issue or that
mav be in issue in a court of competent jurisdiction or under
an~: Act.

S tatem-t"nl
h\' atLendln~

(6} Where the disclosure, transmittal or examination of a
clinical record is required by a subpoena, order, direction,
notice or similar requirement in respect of a matter in issue
or that may be in issue in a court of competent jurisdiction
or under any Act and the attending physician states in
writing that he is of the opinion that the disclosure, transmittal or examination of the clinical record or of a specified
part of the clinical record,

physkian

(a) is likely to result in harm to the treatment or
recovery of the patient; or
(b) is likely to result in,

(i) injury to the mental condition of a third
person, or
(ii) bodily harm to a third person,
no person shall comply with the requirement with respect
to the clinical record or the part of the clinical record specified
by the attending physician except under an order of,
(c) the court before which the matter is or may be m

issue; or
(d) where the disclosure, transmittal or examination is
not required by a court, under an order of the
Divisional Court,
made after a hearing from which the public is excluded and
that is held on notice to the attending physician.
Matters
to be
considered by
court or body

(7) On a hearing under subsection 6, the court or body
shall consider whether or not the disclosure, transmittal or
examination of the clinical record or the part of the clinical
record specified by the attending physician
(a ) is likely to result in harm to the treatment or

recovery of the patient; or
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(b) is likely to remit in,

(i) injury to the mental condition of a third
person, or
(ii) bodily harm to a third person,
and for the purpose the court or body may examine the
clinical record, and, if satisfied that such a result is likely,
the court or body shall not order the disclosure, transmittal
or examination unless satisfied that to do so is essential in the
interests of justice.
(8) Where a clinical record is required pursuant to ~i~if~1°1
subse~t~on 5 or 6: the ::lerk _of t~e court <?r body in which ~~g~~ti
the chmcal record 1s admitted m evidence or, 1f not so admitted, charge
the person to whom the clinical record is transmitted shall
return the clinical record to the officer in charge forth\vith
after the determination of the matter in issue in respect of
which the clinical record was required.
(9) No person shall disclose in an action or proceeding in Pr,i~~1~~i;.r~r
any court or before any body any knowledge or information proceeding
in respect of a patient obtained in the course of assessing
or treating or assisting in assessing or treating the patient
in a psychiatric facility or in the course of his employment
in the psychiatric facility except,
(a) where the patient has attained the age of majority
and is mentally competent, with the consent of the
patient;
(b) where the patient has not attained the age of

majority or is not mentally competent , with the
consent of the nearest relative of the patient; or
(c) where the court or, in the case of a proceeding not
before a court, . the Divisional Court determines,
after a hearing from which the public is excluded
and that is held on notice to the patient or (where
the patient has not attained the age of majority or
is not mentally competent) the nearest relative of the
patient, that the disclosure is essential in the
interests of justice.
11. Sections 28, 29 and 30 of the said Act are repealed and the ~·~~;~-;~te<l

following substituted therefor:

-U6
~otl~t.'

Chap. SO
or

C"t\rtih1..'"att"t

toll<'
~h·tinor

tni11"mittr<l
to t~•tl<'nt
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28. -( I) An att('nding physician who completes a certitlc;1tl' of im·ohmtary admission or a certificate of renewal
~hall give or transmit a notice in writing of completion and
tiling of the certificate to the patient who is the subject of
the certificate and to the area director for the area, in
acrnrclance with The Legat A id A ct, in which the psychiatric
facility is located.

:-Oot!C<'

(2) A notice under subsection 1 shall inform the patient
and the area director that the patient or any person on his
behalf is entitled to a hearing by the regional review board
if the patient or the person gives or transmits to the officer
in charge or to the regional review board notice in writing requiring a hearing and the patient or the person may so
require such a hearing.

Appllc1ttlon
for review
by patient.

(3) An involuntary patient, or any person on his behalf,
may apply in the prescribed form to the chairman of the
regional review board having jurisdiction to inquire into
whether the patient is suffering from mental disorder of a
nature or quality that likely will result in,

etc.

(a) serious bodily harm to the patient;

(b) serious bodily harm to another person; or
(c) imminent and serious physical impairment of the
patient,
unless the patient remains an involuntary patient m the
custody of a psychiatric facility.
\\'hen
application
maybe
ma.de

(4) An application under subsection 1 may be made,
(a) when a certificate of involuntary admission respecting the patient comes into force;
(b) when any certificate of rene\.val respecting the
patient comes into force; or

(c) when the patient, after having been admitted to a
psychiatric facility, is subsequently continued as an
involuntary patient.
Application
for review
by :\linister.

{S) An application under subsection 1 may be made at
any time by the l\:Iinister, the Deputy l\:Iinister or the officer
in charge in respect of any involuntary patient.

Wbere notice

(6) On the completion of a fourth certificate of renewal
and on the completion of every fourth certificate of renewal

etc.

deemed to
have been
given
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thereafter, the patient shall be deemed to have applied in the
prescribed form pursuant to subsection 3 to the chairman of
the regional review board having jurisdiction.

29. ~otwithstancling that a hearing is required or an ~pective
appeal is taken against a certificate of involuntary admission certificate
or a certificate of renewal, the certificate is effective until
confirmed or rescinded on a hearing or appeal.
30. The attending physician, the patient or other person Parties
who has required the hearing and such other persons as the
regional review board may specify are parties to the proceedings before the board.
30a. Where a patient or other
person gives or transmits Trans_mittal
.
.
of notice
to the officer in charge a notice m writing pursuant to sub- by officer
section 2 of section 28, the officer in charge shall transmit the rn charge
requirement to the regional review board.
30b. A regional review board that received notice in Appiinjwriting requiring a hearing under subsection 2 of section 28 r;;;,nea"nct
. 30a sh a 11 appomt
. a time
.
for
or un d er sect10n
an d p Iace f or an d place
hearing
hold the hearing.
30c. \Vi thin seven days from the day that a regional review Powers
board completes a hearing under section 30b, the board by orboard
an order in writing shall confirm or revoke the certificate of
involuntary admission or the certificate of renewal and for
the purpose the board may substitute its opinion for that
of the attending physician.

30d.-(1) A party to a proceeding shall be afforded an ~rminatlon
opportunity to examine and to copy, before the hearing, do~umentary
.
any wntten
or documentary ev1'dence t h at w1'll b e prod uce d evidence
or any report, the contents of which will be produced or any
report, the contents of which will be given in evidence at
the hearing.
(2) Subject to section 26a, a party to a proceeding or the :::i%~ay
counsel or agent representing the party, or both, is entitled clinical
to examine and to copy any clinical record prepared in respect record
of the patient.

30e.-(1) Members of a regional review board holding a t1o~%~~ 8
hearing shall not have taken part before the hearing in any hearingnot
investigation or consideration of the subject-matter of the ~~~:;~art
.
.
d'1rectly or m
. d'1rect ly m
. mmvestigah eanng
an d sl1aII not cornmumcate
tion. etc.
relation to the subject-matter of the hearing with any person
or with any party or his representative except under notice
to and opportunity for all parties to participate, but the

-!38
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reg10nal rt'\'ll'W board may seek legal advice from an adviser
ill(frpcndcnt from t lit> parties and in such case the nature of
the a<h·ice shall be made known to the parties in order that
thl·y ma~· rnakc submissions as to the law .
Onll·

rnt•1i1b.~1~

,,t

h~~\rin~

to p..util'i

~~~~r~/i~~n

rlndings
offact

1971.c. n

(2) ~o nwmbcr of a regional review board shall participate
in a ckcision of a regional review board pursuant to a hearing
1111\ess he was present throughout the hearing and heard the
l' \·idcnce and argument of the parties and, except with the
consent of the parties, no decision of a regional review board
shall be given unless all members so present participate in
the decision.
(3) The findings of fact of a regional review board pursuant to a hearing shall be based exclusively on evidence
admissible or matters that may be noticed under sections 15
and 16 of The Statutory Powers Procedure Act, 1971.

Release of

(4) Documents and things put in evidence at the hearing
shall, upon the request of the person who produced them,
be released to him by the regional review board within a
reasonable time after the matter in issue has been finally
determined.

Appeal to

30f.--{1) A party to proceedings before a regional review
board may appeal from its decision in accordance with the
rules of court to the county or district court of the county
or district in which is located the psychiatric facility where
the patient is detained.

documentary
e'iden<'e

court

Record to
be !l.led
ln court

(2) Where a party appeals from a decision or order of a
regional review board, the regional review board shall forthwith file in the county or district court the record of the
proceedings before it in which the decision was made, which
shall constitute the record in the appeal.

Appeal on
law or

(3) An appeal under this section may be made on questions
of law or fact or both.

Power of
court

(4) On an appeal under this section, the court may
exercise all the powers of the regional review board.

ldem

(5) For the purpose of subsection 4, the court may substitute its opinion for that of the attending physician or of
the regional review board.

Idem

(6) On an appeal under this section, the court may refer
the matter back to the regional review board for rehearing,
in whole or in part, in accordance with such directions as
the court considers proper.

facts
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12. The said Act is further amended by adding thereto the following section:

31a.-(1) In this section, "psychosurgery" means any i~~f~gre
procedure that, by direct or indirect access to the brain,
removes. destroys or interrupts the continuity of histologically
normal brain tissue, or which inserts indwelling electrodes for
pulsed electrical stimulation for the purpose of altering
behaviour or treating psychiatric illness, but does not include
neurological procedures used to diagnose or treat organic
brain conditions or to diagnose or treat intractable physical
pain or epilepsy where these conditions are clearly demonstrable.
(2) Psvchiatric
treatment shall not be given to an in- Consent
to
J
ti·eatment
voluntary patient without the consent of the patient or,
where the patient has not reached the age of majority or is
not mentally competent, the consent of the nearest relative
of the patient except under the authority of an order of a
regional review board made on the application of the officer in
charge.
(3) The consent of an involuntary patient or the nearest Conshentto
.
.
.
.
psyc orclat1ve of an involuntary patient to treatment while an surgery
involuntary patient docs not include and shall not be
deemed to include psychosurgery.

(4) Where,

Application
to regional

review

(a) an involuntary patient or the nearest relative of an

involuntary patient, as the case requires, refuses
consent or an involuntary patient is not mentally
competent and there is no relative of the patient
from whom consent may be requested to the provision of a specific psychiatric treatment or a
specific course of psychiatric treatment to the
patient; and

(b) the attending physician, a psychiatrist who is a
member and a psychiatrist who is not a member of
the medical staff of the psychiatric facility in which
the patient is detained each state in the prescribed
form;
(i) that he has examined the patient,
(ii) that he is of the opinion that the mental
condition of the patient will be or is likely
to be substantially improved by the specific
psychiatric treatment or the specific course
of psychiatric treatment, and

board
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(iii) that the mental condition of the patient will
not or is not likely to improve without the
spedlk treatment or course of treatment,
the attL'rHiing physician on notice to the patient or the
nearest n:lative, as the case requires, may apply to the
rq;ional review board for an order authorizing the providing
of the trl'atment or course of treatment to the patient.
llenrln~

(5) \Vhcre the attending physician applies for a hearing
under subsection 4, the regional review board shall appoint a
time for and hold the hearing and shall issue its decision
within seven days after the completion of the hearing and,
where the board is satisfied,
(a) that the mental condition of the patient will be or is

likely to be substantially improved by the specific
psychiatric treatment or course of treatment for the
providing of which authority is sought; and
(b) that the mental condition of the patient will not or

is not likely to improve without the specific psychiatric treatment or course of treatment,
the board by order may authorize the providing of the
psychiatric treatment or course of treatment specified in the
application, but the board shall not authorize and no order
of the board is or shall be deemed to be authority to perform
psychosurgery.
Parties

SS.

(6) The attending physician and the patient or, where the
patient is not mentally competent , the nearest relative or, if
none, the Official Guardian and such other persons as the
regional review board may s pecify are parties to the proceedings before the board.

32-38.

re-enacted
E.~amination

as to

competency
to manaKe

estate

~d~~ssion
Idem

I :1.

Sections 32 to 38 of the said Act are repealed and the following
substituted therefor:
32.-{1) Forthwith upon the admission of a patient to a
psychiatric facility, a physician shall examine the patient to
determine whether or not he is competent to manage his
estate.
(2) The attending physician may examine a patient and
a physician may examine an out-patient at any time to determine \vhether or not the patient or out-patient is competent
to manage his estate.

Entry of

deter·

mination and
rea~on.s

clinical
r~cord

ln

(J ) After an examination under subsection 1 or 2, the
physician or attending physician, as the case may be, shall
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enter his determination, together with written reasons therefor,
in the clinical record prepared in respect of the patient.
(4) A physician or attend in<>t'> physician who performs an Certificate
of
incompPtence
examination under subsection I or 2 and who is of the
opinion that the patient or out-patient is not competent to
manage his estate shall issue a certificate of incompetence
in the prescribed form and the officer in charge shall transmit
the certificate to the Public Trustee.
(S) Where circumstances are such that the Public Trustee !,'~~~puonal
should immediately assume management of an estate, the circum.
ffi
.
h
.
stances
officer m charge or, where the o cer m c arge is not present in the psychiatric facility, the physician or attending
physician shall notify the Public Trustee in the fastest manner
possible that a certificate of incompetence has been issued.
appoint the Public by
Appoh1tment
(6) A Patient •or out-patient mav
J
patient
Trustee as committee of the estate of the patient or outpatient.
(7) An appointment under subsection 6,

Tllen1

(a) is not valid unless it is signed and sealecl b:-/ the
patient or out-patient; and
(b) may be revoked by a written revocation signed and
sealed by the patient or out-patient.
(8) Where the Public Trustee is committee of the estate of a
patient or out-patient at the time of his admission to or
receipt in a psychiatric facility, a certificate of incompetence
shall be deemed to have been issued and transmitted to the
Public Trustee under subsection 4.

Where Public
Trustee is
committee
at time of
admi8~ion

or rncnipt

of patient or
out-pa ti en t

(9) Subsections 1 to 8 do not apply to a patient or out- ~~%~~"' 1 _8 do
patient whose estate is under committeeship under The notapplv
Af ental Incompetency A ct_

33.-(1) Notwithstanding that under The M ental I ncom- ~~'.;:;~ec~~l~c
petency Act a person other than the Public Trustee has replace . d as t h e committee
.
.
b een appomte
o f t h e estate o f a patient
or cornrn1ttN•
appointet1
·
h
S
C
·
h
under
out-patient, t e upreme ourt may at any time upon t e R.s.0.1970.
application of the Public Trustee appoint him as committee c 271
in the stead of the person appointed under that Act, and on
appointment the Public Trustee has and may exercise all the
rights and powers conferred upon him by this Act with
regard to the management of estates.
.
.
.
Dutv of
(2) If at any time
a committee
o f t h e estate o f ;:i patient
Public
or out-patient is appointed under The M entaf I ncompetenl)' ~h~~~ce
A ct, the Public Trustee thereupon ceases to be committee and ;~';o'i'~~;,:;-
shall account for and transfer to the committee so appointed R,n£~)" rn?o.

c. 271
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tht' ""talL' of the patient or out-patient that has come into
hb h;111d,;.
C\.11\~t·nt

ol

1•ublw

rrust,•t~

ln onh•r

H
1.:

~

0 l\>7U

~l

.-\cts or

Publh

Tru"ll'(' not
ntTt•Ct('tl

\\'ht•rt·

Pul>lic

Tru~tet.•

coonrnlttN•

(J ) .\n order ,;hall not h e made under The I'vlental Incom-

for the appointment of a committee of a patient
or out-patient without the consent of the Public Trustee
unlt·~s se\'en days notice of the application has been given to
him.

prftncv Act

(-t) The acts of the Public Trustee while committee of a
patient or out-patient are not rendered invalid by the making
of an order appointing another committee.

34. The Public Trustee is committee of the estate of a
patient or out-patient and shall assume management thereof.
(a) upon receipt of a certificate of incompetence;
(b) upon receipt of notice under subsection 5 of section 32;
(c) upon receipt of an appointment under subsection 6

of section 32: or
(d) upon receipt of a notice of continuance under
section 37.
Financial
~tatement

Cancellation
of certificate

or

i ncornpetence

Examination

as to
competency
before

discharge

~otice of
continuance

35. lJpon the Public Trustee becoming committee of the
estate of a patient or out-patient, the officer in charge shall
forthwith forward a financial statement in the prescribed
form to the Public Trustee.
36. The attending physician may, after examining a patient
or out-patient for that pmpose, cancel the certificate of
incompetence issued in respect of the patient or out-patient
and the officer in charge shall forward a notice of cancellation
in the prescribed form to the Public Trustee.
37.- (1) Where the Public Trustee is managing the estate
of a patient or out-patient, the attending physician shall
examine the patient or out-pat ient within twenty-one days
before he is discharged from a psychiatric facility to determine whether or not he will be competent to manage his
estate.
(2) Where the attending physician is of the opm10n, after
the examination referred to in subsection 1, that the patient
or out-patient will not, upon discharge, be competent to
manage his estate, he shall issue a notice of continuance in
the 'prescribed form and the officer in charge shall forward
the notice to the Public Trustee.

1978

MENTAL HEALTH

443

Chap. 50

(3) The officer in charge shall transmit to the Public
Trustee . notice of the discharge
from the psvchiatric
facility
•
. .
.
.
of a patient or an out-patient m respect of whom a cert1hcate
·
· · f
o f mcompetence is m orce.

Wh~m notice
of discharge
to be .
transmitted
to Public
Trustee

38. The Public Trustee ceases to be committee of the estate ~~~1~~
of a patient or out-patient and shall relinquish management
Trustee
·
cr.ases
t h ereo f ,
to be .

committee

(a) upon receipt of notice of cancellation of the certificate

of incompetence of the patient or out-patient;
(b} upon receipt of a revocation in writing, signed and
sealed by the patient or out-patient, of an appointment referred to in subsection 6 of section 32;
(c) upon receipt of notice of discharge of the patient or

out-patient, unless he ha::. at that time received a
notice of continuance; or
(d) upon the expiration of six months after the dis-

charge of the patient or out-patient, where a
notice of continuance was received.

14,__il)
Subsection 1 of section 39 of the said Act is repealed and
\
the following substituted therefor:

s.39tll.
re-enacted

(1) Where a certificate of incompetence or a notice of Appli~ation
.
Irns l )een issue<,
.
i ]
.
.
review
contmuance
t le patient
or out-patient
may to
boarctasto
.
I
'l
d
f
]
h
.
f
h
.
compdency
appl y m t 1e prescn )e orm to t le c atrman o t e review
board having jurisdiction to inquire into whether or not the
patient or out-patient is competent to manage his estate.

(2) Subsection 2 of the said section 39 is amended by striking ~~~,~~ha
out "twelve-month" in the second line and inserting in
lieu thereof "six-month''.
15. Sections 41, 42, 45, 46 and 48 to 51 of the said Act are ~~-a4~il ~23 45.

repealed and the following substituted therefor:
41. Where an action or proceeding is hrought or taken
against a person,
(a) who is a patient or out-patient; and
(b) for whose estate a committee has not been appointed

by a court,
and the action or proceeding is in connection with the
estate of the person, the writ or other document by which

to 51.

re-enacted

s;~~:~~~fs
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tlw art ion 01 proc('eding is commenced and any other docunwn t requiring personal servire,
(<) shall lw endorsed with the name of the psychiatric

facility in or of which the person is a patient or
out-patient:
(d) shall be served,
(i) on the Public Trustee, and
(ii) on the person, or, where the attending
physician is of the opinion that personal service
on the person would cause or would be likely
to cause serious harm to him by reason of his
mental condition, on the officer in charge.
Ri-:h ts and
powers of

Pubhe

Trus.te~

as

('Omm1ttee

42. The Public Trustee as committee of a patient or outpatient has and may exercise all the rights and powers with
regard to the estate of the patient or out-patient that the
patient or out-patient would have if of full age and of sound
and disposing mind.

Recitals in
documents

45. A recital m a lease, mortgage or conveyance that a
person is a patient in or an out-patient of a psychiatric
facility and that the Public Trustee is his committee is
admissible in evidence as prima facie proof of the facts
recited.

Purposes
for which
powers of
Public
TTustee
mavbe
exeTcised

46. The powers conferred upon the Public Trustee as
committee of the estate of a patient or out-patient may be
exercised,
(a ) until

the committeeship is terminated notwithstanding that the patient or out-patient has been
discharged from the psychiatric facility;

(b) to carry out and complete any transaction entered
into by the patient or out-patient before he became
a patient or out-patient in a psychiatric facility;
(c) to carry out and complete any transaction entered
into by the committee notwithstanding that the
committeeship has been terminated or that the
patient or out-patient has died after the transaction
was commenced.
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48. Where the Puhlic Trustee is committee of the estate
.
.
.f
.
.
of a patient or out-patient, every g1 t. grant , a 11enat1on,
conveyance or transfer that is not made for full and valuable
consideration actually paid or secured or that is made at or
after the time when the purchaser of transferee had notice of
the mental condition of the patient or out-patient, of the
fact that he was a patient or out-patient or of the committeeship shall be deemed to be fraudulent and void as against
the Public Trustee.

Whengifts.
etc.. deemed
fraudulent

49. Upon the death of a patient
or
out-patient of
whose
.
.
.
estate the Public Trustee is committee and until letters
probate of the will or letters of administration of the estate
of the patient or out-patient are granted to a person other
than the Public Trustee and notice thereof is given t o the
Public Trustee, the Public Trustee may continue to manage
the estate and exercise with respect thereto the powers that
an executor would have if the property were devised or
bequeathed to him in trust for payment of debts and distribution of the residue.

Dea;thof
patient or
out-patient

50. The Public
Trustee
is liable to render an account as accountg
Passin~or
.
.
to the manner m which he has managed the property of a
patient or an out-patient in the same way and subject to the
same responsibility as any trustee, guardian or committee
duly appointed for a similar purpose may be called upon to
account. and is entitled from time to time to bring in and
pass his accounts and tax costs in like manner as a trustee
but is personally liable only for wilful misconduct.
51. The Public Trustee may be allowed compensation for c_ompcnsa.
.
.
t1on of ·
services
renc)ere<l as committee
o f t h e estate o f a patient
or Public
.
.
.
h
h
Trustee
out-patient m an amount not excee<1mg t e amount t at a
trustee would be allowed for like services, but in cases of
poverty or hardship the Public Trustee may forego any
claim for compensation.

16. Subsection 2 of section 52 of the said Act is repealed and the ~e~~A~~ted
following substituted therefor:
(2) Where the Supreme Court is satisfied, on application ti~plicati on
by the Public Trustee with notice to the person, tha t a continuance
person who was discharged as a patient or out-patient subject ~i1~~1i,~hip
to a notice of continuance will continue to be incompetent
to manage his estate after the expiry ·of the notice of continuance, the court by order may extend the committccship
of the Public Trustee for such period of time, or may make
such other order, as the court considers proper.

-t-Hi
F'urtht~I
H'dt·r~

AA 53-55.
1-,, t'lhl.Cted.
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(J ) \\'ht•ft' thl' Public Trnstee continues to manage an estate
under subsection I or 2. the Supreme Court. upon application,
ma\' make such further order as it considers just and, in its
cliscrtction. may onkr that the management of the estate bv
the Public Trustee be relinquished.
,
t 1. Sections 53 to 55 of the said Act arc repealed and the following

su bst i tu ted therefor :
Pnv1Ht"nl~
OU! Of
p~\tit"ntsor

out p.."\tit·nt·s
n1onf'y~

PavmPnts

53. The Public Trnstee, 011t of the moneys in his hands
bL·longing to a person who is a patient or out-patient of
whose estate the Public Trustee is committee, shall pay the
proper charges for maintenance of the person as a patient
in or an out-patient of the psychiatric facility and the Public
Trustee may also pay such sums as he considers advisable
to the patient's or 011t-patient's family or other persons
dependent upon him, and the payments for the maintenance
of the family and other dependants may be made notwithstanding that such payments may prevent the payment of
maintenance that otherwise would be due from the patient or
out-pa tient.

out or

54. Jloneys in court to the credit of a patient or outpatient of whose estate the Public Trustee is committee
shall be paid out to the Public Trustee upon his written
application, and it is not necessary to obtain an order of a
court or a judge for such purpose.

Wliat
Puhli
Trustee not

55. Nothing in this Act makes it the duty of the Public
Trustee to institute proceedings on behalf of a patient or
out-patient of whose estate the Public Trnstcc is committee
or to intervene in respect of the estate or any part thereof
or to take charge of any property of the patient or outpatient.

moneys
in court

re~u1red

to do

s. 5~ ()

re-enact~d

Patients or
out-patients
in another

province

with estate
in Ontal'!o

s. 60.

re enacted

18. Subsection 1 of section 56 of the said Act is repealed and the
fo llowing substituted therefor:
(I ) Where a person who is suffering from a mental disorder is a patient in or an out-patient of a psychiatric
facility in another province or territory of Canada and has
estate situate in Ontario, the Lieutenant Governor in
Council may appoint the official of the other province or
territory who is charged with the duty of managing the
estate of the person in the other province or territory to be
com mittee of the estate in Ontario.
19. Section 60 of the said Act is repealed and the following sub-

stituted therefor:
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60. Every person who contravenes any provision of this Offence
Act or the regulations is guilty of an offence and on summary conviction is liable to a fine of not more than $10,000.

20. This Act comes into force on a day to be named by proclama- Com m encction of the Lieutenant Governor.
ment
21. The short title of this Act is The Mental Health Amendment Sharl Li lle

Act, 1978.

